Dear Foundation for Criminal Justice:

DC Metro Science for the People is an organization of scientists, attorneys, and science writers whose mission includes education and action on the issue of possible wrongful drug prosecutions and convictions based on the use of presumptive tests such as the Duquenois-Levine (D-L) color chemical reagent test for marijuana.

I am seeking a grant to produce a practice manual which would provide the wherewithal for the effective, proactive defense of marijuana charges based on these tests. Drs. Frederic Whitehurst, Jane Zara, and Omar Bagasra as well as Ted Vosk and Janine Arvizu have agreed to serve as unpaid consultants and close advisors to my project.

There are nearly one million marijuana arrests a year: 90% for mere possession. The National Academy of Sciences has reported that the vast majority of these arrests result in wrongful prosecutions and arrests; wrongful since no proof is presented that the seized material is marijuana. This is because “an exception” has been made for marijuana testing. An exception to the requirement for the use of Gas Chromatography/Mass Spectrometry (GC/MS) analysis which is the only identification test, the only proof, if you will, for marijuana besides DNA analysis. Instead, marijuana is claimed to be identified on the basis of screening tests, most notably the subjective D-L test. These tests do not identify marijuana to the exclusion of all other drugs and are nonspecific, meaning they render false positives. For instances, substances ranging from chocolate to oregano to over-the-counter medicines can give positive results with the D-L test.

Other tests used by law enforcement officials and drug analysts include a microscopic exam, and thin-layer chromatography (TLC), alone or in combination with the D-L test. It has been proven that these tests are subjective and nonspecific and cannot prove the presence of marijuana. A 1975 study by Dr. Marc Kurzman and 14 other scientists concluded that: “The microscopic and chemical screening tests presently used in marijuana analysis are not specific even in combination for ‘marijuana’ defined in any way.” A 1972 study by the DEA, then known as the Bureau of Narcotics and Dangerous Drugs (BNDD), found a 20% error rate with marijuana tests and that the D-L test was nonspecific. As the study noted: “If BNDD files are any indication, many first-time experimenters with marijuana are getting ‘high’ on parsley, alfalfa, or some other weed.” A 1976 DEA study also found that the D-L test is nonspecific and renders false positives.

After he published his study, Marc Kurzman, who is also an attorney, and others tested his conclusions by challenging the use of marijuana tests in court. “After an initial flurry of acquittals,” wrote Kurzman,  “we find many state and city prosecutors and/or chemists reluctant to participate in a case where they know they’ll be facing an attorney and a scientist who are fully aware of the inadequacies of the common forensic tests used for marijuana ‘identification.’ Accordingly, prosecutors are beginning to dismiss marijuana cases. In fact, seven such ‘day before trial dismissals’ (out of eight scheduled trials) were achieved by Dr. Kurzman in the weeks preceding completion of this paper.” 

Now, however, despite the work of Kurzman and its own findings, the DEA, as well as law enforcement officials, claim that the D-L and other marijuana tests are infallible identification tests which do not give false positives and have a zero error rate. According to the DEA, these tests “are incapable of producing a false positive. In other words, even if the test results are inaccurate, the results will not indicate the presence of a controlled substance when none is present in the unknown sample.” Moreover, no “DEA analyst has ever misidentified marijuana. As such, the uncertainty measurement associated with the conclusions reached by the analyst resulting in the identification of marijuana is zero.” (If this were true, it would be an unprecedented scientific achievement.)

Manufacturers of the D-L field test kits are not as extreme as the DEA and admit they can produce a false positive. Still, they claim they are 98% accurate, meaning they give false positives 2% of the time. Neither the DEA, manufacturers, or police officials have published any data confirming their assertions. 

The only source for the alleged, miraculous perfection of the D-L test was a 1985 program conducted by the Philadelphia police department, the DEA, and the NIK Public Safety kit manufacturer to train police officers in the use of the D-L and other field tests. Somehow, in training the police officers, the D-L and other tests were all but perfected. Initially, there were 40-50 misidentifications of drugs, and both false positives and false negatives occurred. “Errors were discovered and quickly corrected before bad habits could become routine procedures,” according to a two-page unpublished report by Police Captain Alan Rothberg. There was no explanation of how errors were eliminated, but after three months of training, the D-L test was simultaneously perfected to a point of 99+% accuracy. “With well over 100,000 field tests done to date,” reported Rothberg ten years later, “the accuracy has never dropped under 99+%.” 

While these claims are absurd and patently false on their face, prosecutors and courts act as if they were true.

In a recent case in Michigan, an attorney won a dismissal following what will be prescribed in my manual. In fact, he used information originated by myself and Dr. Whitehurst. He won his case without a defense expert and despite the fact that there was a positive microscopic exam/D-L test; the lab analyst had performed over 6,000 tests and testified that he had never found a false-positive and that the tests had a zero error rate; and, there was a confidential informant who had made controlled purchases. The prosecutor in this case did not argue that the microscopic exam and the D-L test were 99+% accurate or infallible. In the eventuality that a prosecutor does so, my manual will provide documented rebuttals of these claims as well as scientific proof of false-positives and a 30% error rate. 

As noted, in the mid-1970s, Marc Kurzman won a spate of dismissals and acquittals of marijuana charges. But no defense attorneys picked up on his work, and prosecutors and courts continued as if it had never happened. My manual, which updates and refines Kurzman’s work, will prevent the disappearance of informed challenges to marijuana tests and restore due process and the right to a fair trial in prosecution of marijuana offenses.

Sincerely,

____________________ 

John Kelly
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(202) 328-0178
